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SUBSTI TUTE SENATE BI LL 5776

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Commttee on Land Use & Planning (originally sponsored by
Senators Doumt, Mrton, Hargrove, Milliken, Rasnussen, Swecker,
Haugen, Zarelli, Reardon, Parlette, MAuliffe and Wnsl ey)

READ FI RST TI ME 03/ 05/ 03.

AN ACT Relating to review of permt decisions by state agencies and
| ocal governnments for econom c developnment projects; anending RCW
43. 21B. 110, 77.55.170, and 90.58.180; adding a new chapter to Title 43
RCW and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The purpose of this chapter is to reformthe
process of appeal and review of permt decisions nade by state agencies
for qualifying econom c devel opnent projects, by establishing uniform
expedi ted, and consol i dated appeal procedures and uniformcriteria for
reviewi ng such decisions, in order to provide consistent, predictable,
and tinmely judicial review The appeal process authorized in this
chapter is intended to be the exclusive process for review of decisions
made by agencies on permt applications for qualifying economc
devel opnment projects, superseding other existing admnistrative board
appeal procedures.

NEW SECTION. Sec. 2. The definitions in this section apply
t hroughout this chapter unless the context clearly requires otherw se.
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(1) "Final decision" nmeans the highest and | ast decision avail abl e
within the permt agency with respect to a permt application to the
agency, including but not limted to decisions resulting frominternal
appeal s available within the agency for the permt decision.

(2) "Participating permt agency" neans any permt agency in which
the applicant for a qualifying project has filed an application for an
environmental or land use permt that is required for the qualifying
proj ect .

(3) "Permt" neans any license, permt, certificate, certification,
approval, conpliance schedule, or other simlar docunent pertaining to
any regulatory or nmanagenent program related to the protection,
conservation, use of, or interference with the land, air, or water in
the state, which is required to be obtained from a state agency or
| ocal governnment prior to constructing or operating a qualifying
proj ect . As used in this definition, "permt" does not include
bui | di ng, grading, and other nondi scretionary construction permts.

(4) "Permt agency" neans any state or |ocal governnent authorized
by law to issue permts.

(5) "Qualifying project” nmeans an econon ¢ devel opnent project that
is (a) located within a county that qualifies as a distressed area as
defined in RCW43.168.020(3) and a rural natural resources inpact area
as defined in RCW 43.160.020, and (b) designed to provide at |east
thirty full-time year-round jobs.

NEW SECTION. Sec. 3. The appeal process authorized in this
chapter shall, notw thstanding any other provisions of this code, be
t he excl usi ve process for review of the decisions made by participating
permt agencies on permt applications for a qualifying project and
shall be in lieu of state hearings board or other state quasi-judici al
appeal s processes that would otherwi se apply to final permt decisions
by the agencies. The superior court <civil rules shall govern
procedural matters for the appeal process under this chapter to the
extent that the rules are consistent with this chapter.

NEW SECTION. Sec. 4. (1) Proceedings for review under this
section shall be comenced by filing a petition in the superior court
for the county in which the property of the qualifying project is
| ocat ed.
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(2) Such petition is barred, and the court may not grant review,
unl ess the petitionis tinely filed with the court and tinely served on
the following persons who shall be parties to the review of the
petition:

(a) The participating permt agencies, which for purposes of the
petition shall be (i) if a state agency, the director thereof, and (ii)
if a local governnment, the jurisdiction's corporate entity and not an
i ndi vi dual deci sion nmaker;

(b) Each of the following persons if the person is not the
petitioner:

(i) Each person identified by nane and address in the application
to the participating permt agencies;

(11) Each person identified in project application docunents as an
owner of the property at issue or, if none, each person identified as
a taxpayer for the property at issue in the records of the county
assessor.

(3) The petitionis tinely if it is filed and served on all parties
listed in subsection (2) of this section within twenty-one days of the
i ssuance by the permt agency of the permt for the qualifying project.

(4) For the purposes of this section, the date on which a permt
decision is issued is:

(a) Three days after a witten decision is mailed by the permt
agency to the project applicant or, if not nmailed, the date on which
the permt agency provides notice that a witten decision is publicly
avai |l abl e; or

(b) If (a) of this subsection does not apply, the date the decision
is entered into the public record.

(5) Service on all parties nust be in accordance with superior
court rules and applicable statutes. Service by nmail is effective on
the date of mailing. Proof of service shall be by affidavit or
decl aration under penalty of perjury.

NEW SECTION. Sec. 5. |If the project applicant for the permt
approval is not the owner of the real property at issue, and if the
owner is not accurately identified in the records referred to in this
chapter, the applicant shall be responsible for pronptly securing the
j oi nder of the owners. In addition, within fourteen days after service
each party initially naned by the petitioner shall disclose to the
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ot her parties the nane and address of any person whom such party knows
may be needed for just adjudication of the petition, and the petitioner
shall pronptly name and serve any such person whom the petitioner
agrees may be needed for just adjudication. |f such a person is naned
and served before the initial hearing, |eave of court for the joinder
is not required, and the petitioner shall provide the newy joined
party with copies of the pleadings filed before the party's joinder.
Failure by the petitioner to nane or serve, within the tinme required by
section 4(3) of this act, persons who are needed for just adjudication
but who are not identified in the records referred to in this section
shal |l not deprive the court of jurisdiction to hear the petition.

NEW SECTION. Sec. 6. Standing to bring a petition under this
chapter is limted to the foll ow ng persons:

(1) The applicant and the owner of the property to which the permt
decision is directed,

(2) Another person aggrieved or adversely affected by the permt
deci sion, or who woul d be aggrieved or adversely affected by a reversal
or nodification of the permt decision. A person is aggrieved or
adversely affected within the neaning of this section only when all of
the follow ng conditions are present:

(a) The permt decision has prejudiced or is likely to prejudice
t hat person

(b) That person's asserted interests are anong those that at | east
one participating permt agency was required to consider when it nade
its permt decision;

(c) A judgnent in favor of that person would substantially
elimnate or redress the prejudice to that person caused or likely to
be caused by the permt decision; and

(d) The petitioner has exhausted his or her adm nistrative renedies
to the extent required by | aw

NEW SECTION. Sec. 7. A petition nust set forth:

(1) The nane and nmiling address of the petitioner;

(2) The nanme and mailing address of the petitioner's attorney, if
any;

(3) The nane and mailing address of the permt agency whose permt
is at issue, if any;
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(4) A duplicate copy of the permt decision;

(5) Ildentification of each person to be made a party under this
chapter;

(6) Facts denonstrating that the petitioner has standing to seek
judicial review under this chapter;

(7) A separate and concise statenent of each error alleged to have
been comm tt ed;

(8) A concise statenent of facts upon which the petitioner relies
to sustain the statenent of error; and

(9) Arequest for relief, specifying the type and extent of relief
request ed.

NEWSECTION. Sec. 8 (1) Wthin seven days (a) after the petition
is served on the parties identified in section 4(2) of this act or (b)
if the project applicant elects consolidation of the project permts as
provided in section 9 of this act after the appeal period for the final
permt issued for the qualifying project, the petitioner shall note,
according to the local rules of superior court, an initial hearing on
jurisdictional and other prelimnary matters and, if applicable, other
pretrial matters. This initial hearing shall be set no sooner than
thirty-five days and not later than fifty days after the petition is
served on the parties identified in section 4(2) of this act or if
applicable after the appeal period for the final permt issued on the
qual i fyi ng project.

(2) The parties shall note all notions on jurisdictional and
procedural issues for resolution at the initial hearing, except that a
nmotion to all ow di scovery may be brought sooner. \Were confirmation of
nmotions is required, each party shall be responsible for confirmng its
own noti ons.

(3) The defenses of |lack of standing, untinely filing or service of
the petition, lack of good faith or inproper purpose in filing, and
failure to join persons needed for just adjudication are waived if not
raised by tinmely nmotion noted to be heard at the initial hearing,
unl ess the court allows discovery on such issues.

(4) The petitioner shall nove the court for an order at the initial
hearing that sets the date on which the permt decision record of
applicable permt agency or agencies nust be submtted, sets a briefing
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schedul e, sets a discovery schedule if discovery is to be allowed, and
sets a date for the hearing or trial on the nerits.

(5) The parties may waive the initial hearing by scheduling with
the court a date for the hearing or trial on the nerits and filing a
stipul ated order that resolves the jurisdictional and procedural issues
rai sed by the petition, including the issues identified in subsections
(3) and (4) of this section.

(6) A party need not file an answer to the petition.

NEW SECTION. Sec. 9. (1) The project applicant, if a party, may
Wi thin seven days after receiving service of the petition file with the
court an affidavit certifying all environnmental or land use permt
applications that the project applicant has filed with participating
permt agencies for the qualifying project. The court shall request
verification fromthe participating agencies of the permt applications
certified in the project applicant's affidavit and of the expected date
for final decision on the permt applications. If permts for the
qualifying project are verified by a participating permt agency as
applied for but not yet issued, the court shall toll fromthe date of
filing of the applicant's affidavit the hearings and ot her schedul es as
set forth in section 8 of this act for any and all petitions for review
already filed on the qualifying project until twenty-one days after the
i ssuance of the final permt for the qualifying project that has been
certified in the applicant's affidavit and verified by a participating
agency as applied for.

(2) If petitions for review of other permts issued by
participating permt agencies for the qualifying project have
previously been filed with the court, the court shall consolidate all
such petitions into the sane case for review and hearing. The
schedules set forth in section 8 of this act shall be adjusted
accordingly.

NEW SECTI ON. Sec. 10. The court shall provide expedited revi ew of
petitions filed under this chapter. Any matter reviewed on the
decision record as provided in section 13(1) of this act nust be set
for hearing within sixty days of the date set for submtting the
decision record of all participating permt agencies, absent a show ng
of good cause for a different date or a stipulation of the parties.

SSB 5776 p. 6
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Any matter reviewed de novo as provided in section 13(3) of this act
must be set for hearing or trial no later than one hundred ei ghty days
after the initial hearing date.

NEWSECTION. Sec. 11. (1) A petitioner or other party may request
the court to stay or suspend an action by a participating permt agency
or another party to inplenent the decision under review. The request
must set forth a statenent of grounds for the stay and the factua
basis for the request.

(2) Acourt may grant a stay only if the court finds that: (a) The
party requesting the stay is likely to prevail on the nerits, (b)
w thout the stay the party requesting it will suffer irreparable harm
(c) the grant of a stay will not substantially harm other parties to
t he proceedings, and (d) the request for the stay is tinely in light of
t he circunstances of the case.

(3) The court may grant the request for a stay upon such terns and
conditions, including the filing of security, as are necessary to
prevent harmto other parties by the stay.

NEW SECTION. Sec. 12. (1) Wthin forty-five days after entry of
an order to submt the record, or within such a further tine as the
court allows or as the parties agree, each participating agency shall
submt to the court a certified copy of the record for judicial review
of the permt decision, except that the petitioner shall prepare at the
petitioner's expense and submt a verbatim transcript of any hearings
held on the matter.

(2) If the parties agree, or upon order of the court, the record
shal | be shortened or summarized to avoid reproduction and
transcription of portions of the record that are duplicative or not
relevant to the issues to be reviewed by the court.

(3) The petitioner shall pay the participating agency the cost of
preparing the record before the participating agency submts the record
to the court. Failure by the petitioner to tinely pay the
partici pating agency relieves t he partici pating agency of
responsibility to submt the record and is grounds for dism ssal of the
petition.

(4) If the relief sought by the petitioner is granted in whole or
in part the court shall equitably assess the cost of preparing the
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record anong the parties. |In assessing costs the court shall take into
account the extent to which each party prevail ed and the reasonabl eness
of the parties' conduct in agreeing or not agreeing to shorten or
summari ze the record under subsection (2) of this section.

NEWSECTION. Sec. 13. (1) For all permt decisions being reviewed
that (a) were nade by quasi-judicial bodies or permt agency officers
who nmade factual determ nations in support of the decisions, and (b)
provi ded proceedings in which the parties had an opportunity consi stent
wi th due process to nmake records on the factual issues, judicial review
of factual issues and the conclusions drawn from the factual issues
shall be confined to the records created by the quasi-judicial bodies
or permt agency officers, except as provided in subsections (2)
t hrough (4) of this section.

(2) For decisions described in subsection (1) of this section, the
records may be supplenented by additional evidence only if the
addi tional evidence relates to:

(a) Gounds for disqualification of a nmenber of the body or of the
officer that made the permt decision, when such grounds were unknown
by the petitioner at the tine the record was created;

(b) Matters that were inproperly excluded from the record after
being offered by a party to a permt decision proceeding; or

(c) Matters that were outside the jurisdiction of the body or
of ficer that nmade the permt deci sion.

(3) For permt decisions other than those described in subsection
(1) of this section, the judicial review of the permt decision shal
be de novo on issues presented as error in the petition.

(4) The court may require or permt corrections of mnisterial
errors or inadvertent om ssions in the preparation of the record.

(5) The parties may not conduct pretrial discovery except with the
prior permssion of the court, which may be sought by notion at any
time after service of the petition. Except as required under
subsection (3) of this section, the court shall not grant perm ssion
unless the party requesting it nakes a prinma facie showi ng of need
The court shall strictly limt discovery to what is necessary for
equitable and tinely review of the issues that are raised under
subsections (2) and (3) of this section. If the court allows the
record to be supplenented or requires de novo review, the court shal

SSB 5776 p. 8
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require the parties to disclose before the hearing or trial on the
merits the specific evidence they intend to offer. |f any party, or
anyone acting on behalf of any party, requests records under chapter
42.17 RCWrelating to the matters at issue, a copy of the request shal
si mul taneously be given to all other parties and the court shall take
such request into account in fashioning an equitable discovery order
under this subsection.

NEW SECTION. Sec. 14. (1) The superior court, acting wthout a
jury, shall review the record and such supplenental evidence as is
permtted or required for de novo review under section 13 of this act.
The court may grant relief only if the party seeking relief has carried
the burden of establishing that one of the standards set forth in (a)
through (f) of this subsection has been nmet. The standards are:

(a) The body or officer that nmade the permt decision engaged in
unl awful procedure or failed to follow a prescribed process, unless the
error was harnl ess;

(b) The permt decision is an erroneous interpretation of the |aw,
after allow ng for such deference as is due the construction of a |aw
by an agency with expertise;

(c) The permt decision is not supported by evidence that is
substantial when viewed in light of the whole record before the court;

(d) The permt decision is a clearly erroneous application of the
law to the facts

(e) The permt decision is outside the authority or jurisdiction of
t he body or officer making the decision; or

(f) The permt decision violates the constitutional rights of the
party seeking relief.

(2) In order to grant relief under this section, it is not
necessary for the court to find that the permt agency engaged in
arbitrary and capricious conduct. The court may grant relief on a

petition for review of one permt decision and not on others
consolidated with it for review A grant of relief by itself may not
be deened to establish liability for nonetary damages or conpensati on

(3) The court nmay affirm or reverse any or all permt decisions
under review or remand the decision for nodification or further
proceedi ngs involving the permt agencies. |If the decision is renmanded
for nodification or further proceedings, the court my mnake such an

p. 9 SSB 5776
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order as it finds necessary to preserve the interests of the parties
and the public, pending further proceedings or action by the permt
agenci es.

Sec. 15. RCW 43.21B. 110 and 2001 c 220 s 2 are each anended to
read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW 18.104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56.310, and
90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, 90.48.120, and 90. 56. 330.

(c) Except as provided in RCW 90.03.210(2), the issuance,
nodi fication, or termnation of any permt, certificate, or |license by
the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnment regarding waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and decisions of the
depart nment regardi ng waste-derived soil anendnments under RCW70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient nmanagenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a

SSB 5776 p. 10
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particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW 90. 64. 026.

(h) Any other decision by the departnment or an air authority which
pursuant to law nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings conducted by the departnent, or the departnent's
desi gnee, under RCW 90. 03. 160 t hrough 90. 03. 210 or 90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43.-- RCW (sections 1 through 14 of this act).

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW

Sec. 16. RCW 77.55.170 and 2000 c¢c 107 s 20 are each anended to
read as foll ows:

(1) There is hereby created within the environnental hearings
of fice under RCW43. 21B. 005 the hydraulic appeal s board of the state of
Washi ngt on.

(2) The hydraulic appeals board shall consist of three nenbers:
The director of the departnent of ecology or the director's designee,
the director of the departnment of agriculture or the director's
designee, and the director or the director's desi gnee of the departnent
whose action is appealed under subsection (6) of this section. A
deci sion nust be agreed to by at |east two nenbers of the board to be
final.

(3) The board may adopt rules necessary for the conduct of its
powers and duties or for transacting other official business.

(4) The board shall make findings of fact and prepare a witten
decision in each case decided by it, and that finding and decision

p. 11 SSB 5776
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shal |l be effective upon being signed by two or nore board nenbers and
upon being filed at the hydraulic appeals board's principal office, and
shal |l be open to public inspection at all reasonable tines.

(5) The board has exclusive jurisdiction to hear appeals arising
fromthe approval, denial, conditioning, or nodification of a hydraulic
approval issued by the departnent: (a) Under the authority granted in
RCW 77.55.110 for the diversion of water for agricultural irrigation or
stock watering purposes or when associated wth streanbank
stabilization to protect farm and agricultural |and as defined in RCW
84.34.020; or (b) under the authority granted in RCW77.55. 230 for off-
site mtigation proposals.

(6) (a) Any person aggrieved by the approval, denial, conditioning,
or nodification of a hydraulic approval pursuant to RCW77.55.110 may,

except as otherw se provided in chapter 43.-- RCW (sections 1 through
14 of this act), seek review fromthe board by filing a request for the
sane wthin thirty days of notice of the approval, denial

condi tioning, or nodification of such approval.

(b) The review proceedi ngs authorized in (a) of this subsection are
subj ect to the provisions of chapter 34.05 RCWpertaining to procedures
i n adj udi cative proceedings.

Sec. 17. RCW90.58.180 and 1997 ¢ 199 s 1 are each anended to read
as follows:

(1) Any person aggrieved by the granting, denying, or rescinding of
a permt on shorelines of the state pursuant to RCW 90.58.140 may,
except as otherw se provided in chapter 43.-- RCW (sections 1 through
14 of this act), seek review from the shorelines hearings board by
filing a petition for review wthin twenty-one days of the date of
filing as defined in RCW90. 58. 140(6) .

Wthin seven days of the filing of any petition for reviewwth the
board as provided in this section pertaining to a final decision of a
| ocal governnent, the petitioner shall serve copies of the petition on
the departnment, the office of the attorney general, and the | ocal
governnent. The departnent and the attorney general nay intervene to
protect the public interest and insure that the provisions of this
chapter are conplied with at any time within fifteen days fromthe date
of the receipt by the departnent or the attorney general of a copy of
the petition for reviewfiled pursuant to this section. The shorelines

SSB 5776 p. 12
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heari ngs board shall schedule review proceedings on the petition for
review without regard as to whether the period for the departnent or
the attorney general to intervene has or has not expired.

(2) The departnent or the attorney general nmay obtain review of any
final decision granting a permt, or granting or denying an application
for a permt issued by a | ocal governnent by filing a witten petition
with the shorelines hearings board and the appropriate | ocal governnent
within twenty-one days from the date the final decision was filed as
provi ded i n RCW 90. 58. 140( 6) .

(3) The review proceedi ngs authorized in subsections (1) and (2) of
this section are subject to the provisions of chapter 34.05 RCW
pertaining to procedures in adjudicative proceedings. Judicial review
of such proceedings of the shorelines hearings board is governed by
chapter 34.05 RCW The board shall issue its decision on the appea
aut hori zed under subsections (1) and (2) of this section within one
hundred ei ghty days after the date the petitionis filed with the board
or a petition to intervene is filed by the departnent or the attorney
general, whichever is later. The tine period nmay be extended by the
board for a period of thirty days upon a show ng of good cause or nay
be wai ved by the parties.

(4) Any person nmay appeal any rules, regulations, or guidelines
adopt ed or approved by the departnment within thirty days of the date of
t he adopti on or approval. The board shall make a final decision wthin
sixty days follow ng the hearing held thereon.

(5) The board shall find the rule, regulation, or guideline to be
valid and enter a final decision to that effect unless it determ nes
that the rule, regulation, or guideline:

(a) Is clearly erroneous in light of the policy of this chapter; or

(b) Constitutes an inplenentation of this chapter in violation of
constitutional or statutory provisions; or

(c) Is arbitrary and capricious; or

(d) Was devel oped without fully considering and evaluating all
material submtted to the departnent during public review and comment;
or

(e) Was not adopted in accordance with required procedures.

(6) If the board nmakes a determ nation under subsection (5)(a)
through (e) of this section, it shall enter a final decision declaring
the rule, regulation, or guideline invalid, remanding the rule,
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regul ation, or guideline to the departnent with a statenment of the
reasons in support of the determ nation, and directing the departnent
to adopt, after a thorough consultation with the affected [ ocal
government and any other interested party, a new rule, regulation, or
gui deline consistent with the board's deci sion.

(7) A decision of the board on the validity of a rule, regulation,
or guideline shall be subject to review in superior court, if
aut hori zed pursuant to chapter 34.05 RCW A petition for review of the
decision of the shorelines hearings board on a rule, regulation, or
guideline shall be filed within thirty days after the date of final
deci sion by the shorelines hearings board.

NEW SECTION. Sec. 18. Sections 1 through 14 of this act
constitute a new chapter in Title 43 RCW

NEW SECTION. Sec. 19. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi atel y.

~-- END ---
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